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District : UDALGURI. 

IN THE COURT OF MUNSIFF , UDALGURI. 

 

Present :    N.C.BHUYAN, AJS, 

MUNSIFF , UDALGURI. 

 

Tuesday , the 22nd  day of March, 2016. 

 

TITLE  SUIT NO. 01/2011 

 

 

  Majibur Rahman and others       ….Plaintiffs.  

      -vs-                                       

  Kitabjan Bibi and others   ....Defendants. 

                                                                                       

This suit coming on for final hearing on 01/03/2016 in the presence of:- 

   M. Ali    Advocate for the plaintiffs  

D. Saharia  Advocate for the defendants 

 

And having stood for consideration to this day, the Court delivered the 

following judgment:- 

 



 

JUDGMENT 

 

1. The brief facts leading to the institution of this suit as is revealed 

from the plaint is that: 

2. That, the father/husband of the plaintiffs namely Lt. Abdul Khalek 

and defendants No, 4, 5 and 6 namely Harmuj Ali, Alam Shikh and 

Jalal Shikh and Md. Sikandar Ali were the brothers and during their 

life time they reclaimed the schedule “A” land and were possessing 

the suit land by way of cultivation and paying land revenue and as 

the suit land was found in the possession of the plaintiff by the 

concerned Revenue Authority for a long time, annual patta was 

issued by the concerned Revenue Authority and in the year 2000 

on payment of requisite premium, the suit land was converted in to 

periodic patta land.  

3. That defendants No. 4 namely Harmuj Ali was given share in a 

different plot of land covered by different dag and patta number 

and hence annual patta as well the periodic patta over the suit “A” 

schedule land was issued in the name of Lt. Abdul Khalek and 

defendants No, 5 and 6 namely Alam Shikh and Jalal shikh and Md. 

Sikandar Ali. Accordingly Lt. Abdul Khalek and defendants No, 5 

and 6 namely Alam Shikh and Jalal Shikh and Md. Sikandar Ali 

partitioned “A” schedule land and were possessing their respective 

shares in the “A” schedule land. Accordingly Abdul Khalek got the 

share in the “B” schedule land.  

4. That after death of Abdul Khalek, the name of plaintiffs No. 1, 2, 3 

and 4 namely Mujibur Rahman, Ajijur Rahman, Matibur Rahman 

and Hahidur Rahman were muted in place of Abdul Khalek,  

5. That in 2005 Defendant No. 1, 2 and 3 namely Kitapjan Biibi, Abdul 

Rasid and Raafikul Islam started to cultivate over the suit land after 

making an oral agreement with the plaintiffs that they would give 5 

mound of paddy per bighas to the plaintiffs in a year. However 

since 2009 defendants No, 1, 2 and 3 did not give the paddy as per 

the agreement. However as the Defendant No. 1, 2 and 3 

requested to allow them to cultivate the suit land for 1 year, the 



Defendant No. 1, 2 and 3 were allowed to cultivate over the suit 

land. However as the Defendants No. 1, 2 and 3 did not cultivate 

over the whole suit land, the plaintiffs No. 1, 2 3 and 4 went to the 

defendants and stated that from next date onwards they would be 

cultivating over the suit land.  

6. Accordingly the plaintiffs ploughed over the suit land ob 

17.10.2010, 18.10.2010 and 19.10.2010. However on 20.10.2010 

when the plaintiffs No, 1, 2 and 3 went in order to plough over the 

suit land, the defendants No, 1, 2 and 3 resisted them from 

ploughing over the suit land and threatened them with dire 

consequence. They on the very day i.e. on 20.10.2010. the main 

defendants constructed one tin shed over the suit land and 

dispossessed the plaintiffs and have been living in the suit land 

illegally. The plaintiffs further alleged that the defendant also 

planted beetle nut trees over the suit land and because of which 

the plaintiffs have been compelled to file the instant suit.  

7. To the case of the plaintiffs, Defendant Nos. 1, 2 and 3 appeared 

before the court and filed the written statement. However 

Defendant No. 4 namely Harmuj Ali, Defendant No.5 Alam Shikh, 

Defendant No.6 Jalal Shikh, Defendant No.7 Maleka Begum, 

Defendant No.8 Md. Jamauddin, Defendant No 9 Hajera Begum, 

Defendants No11 Gajibur Rahman, Defendant No.12 Kalu sheikh, 

Defendant No14 Akia Begum and Defendant No16 Julu shikh did 

not appear before the court to contest the suit and hence the suit 

proceeded ex-party against them. Moreover vide order dated 

30.09.2014., my Learned Predecessor in office struck off the names 

of Defendants No. 10 Asia Begum, Defendant No. 13 Jaynal Abedin 

and Defendant No.15 Hanufa Begum from the suit as the plaintiffs 

did not take steps for Defendant No. No. 10, 13 and 15 in spite of 

sufficient time was given to the plaintiffs. 

8. By way of filling written statement, Defendants No 1, 2 and 3 

stated that the suit is not maintainable and that Late Ekabbar Ali 

was the original owner of schedule “Ka” land, who reclaimed the 

land and was cultivating over the suit land and because of which 

the annual patta was issued in his name and that Ekkabar Ali 



married Kadbanu Begum. Before that marriage with Ekkabar Ali, 

Kodbanu married another person and Abdul Khalekh is the son of 

Kodbanu Begum through her former husband. That at the time of 

marriage of Kodbanu with Ekkabar Ali Abdul Khaalek was of 7 

years old. After marriage with Kodbhanu, Sekindar Ali was born to 

Kodbanu and Ekkabar Ali.  

9. Thereafter, Ekabbar Ali married Mustt. Sonabhan, mother of 

Kitabjan Bibi (the defendant No.1). Kita bjan is the only 

daughter through Sonabhan. Ekabbar Ali married again 

Mustt. Ojufa Khatun. Harmuz, Alam and Jalel are the sons 

through Ojufa Khatun.  

10.  Through her mother, Kitabjan Bibi is entitled to 2/3 rd 

share in the property of Late Ekabbor Ali. After her 

marriage with Abdul Rasid, defendant No.1 was settled in 

Schedule "Khe" land by her father Ekkabor Ali about 40/45 

years ago and since then she is living in the Schedule "Kha" 

land by constructing thatched and Tin houses on the land. 

Moreover, they have also planted betel nut trees and other 

trees on the Schedule-t'Kha" land. Name of Kitabjan Bibi has 

been mutated in the patte as legal heir of Late. Ekebbar Ali. 

She is a co-pattadar of the Ejmali patta.  

 

11. That Kitabjan and her sons are cultivating over the land on 

“Thika” basis from the plaintiffs. The plaintiffs were never in 

possession of Schedule-"Kha" land. The defendants are 

paying the land revenue and cultivating over the land as 

their own for more than 40/45 years, against the interest of 

all. The alleged houses and betel nut trees are on the 

Schedule-"Kha" land for a long time. The plaintiffs were 

never in possession of Schedule-"Kha" land. Schedule-"Kha" 

land is the land falling in the share of the defendant No.1. 

She is enjoying the land as her own and question of 

dispossessing the plaintiffs is totally false and hence prays to 

dismiss the suit.. 



12. On the above pleadings,  my Ld. Predecessor-in-office framed the 

following issues:- 

 

(i) Whether there is cause of action for the suit? 

(ii) Whether the suit is maintainable in the 

present form? 

(iii) Whether the plaintiff has right, title and 

interest over the suit land? 

(iv) Whether the defendants are liable to be 

ejected from the suit land   

(v) To what relief or reliefs if any the plaintiff is 

entitled to? 

  

13. During trial, plaintiff side examined only seven witnesses. Except 

PW4 and PW 5, other PWs were cross examined by the Defendant. 

PW4 and PW5 remained absent at the time of his cross 

examination. Defendant adduced the evidence of one DW1, who 

was cross examined by the plaintiff 

14. I have also perused the document exhibited in the suit. 

I have heard oral argument of Learned Advocates for both sides.  

 

DISCUSSION, DECISION AND   REASONS THEREOF : 

15. ISSUE NO. 3:  This issue is vital and hence taken first for discussion. 

16. It is found that as per the Plaintiff, the father/husband of the plaintiffs 

namely Lt. Abdul Khalek and defendants No, 4, 5 and 6 namely Harmuj 

Ali, Alam Shikh and Jalal Shikh and Md. Sikandar Ali were the brothers 

and during their life time they reclaimed the schedule “A” land and were 

possessing the suit land by way of cultivation and paying land revenue 

and as the suit land was found in the possession of the plaintiffs by the 

concerned Revenue Authority for a long time, annual patta was issued by 

the concerned Revenue Authority and in the year 2000 on payment of 

requisite premium, the suit land was converted in to periodic patta land. 

 



17. At this stage I would like to go through the relevant legal provision.  

Section 101 of THE INDIAN EVIDENCE ACT, 1872, lays 

down as follows. 

Burden of proof.-Whoever desires any Court to give judgment as to 

any legal right or liability dependent on the existence of facts which he 

asserts, must prove that those facts exist. 

 

18. When a person is bound to prove the existence of any fact, it is said 

that the burden of proof lies on that person. 

19. However on perusal of the case record, it is found that plaintiffs have 

not submitted any of the documents like the annual patta , premium 

paying receipt or the periodic patta in their name in connection with 

the suit land in order to prove the fact as claimed by the plaintiffs in 

the plaint. 

20. In the instant case, in support of this case, plaintiffs have submitted 

the copy of the Jamabandi of the land covered by Periodic Pata No. 

41 and Dag No. 103 and 104 of village Kacharivetitop under Orang 

Mouza in the District of Udalguri and Land Holding Certificate of 

Mazbat Revenue Circle in the name of Abdul Khaleque and revenue 

paying receipt and one Gaon Burah certificate. 

 

21. On perusal of the case record it is found that during the cross 

examination, PW6 Amiruddin admitted that Ekkabar Ali reclaimed the 

suit land and was cultivating over the suit land and after his death his 

children were possessing the suit land. PW6 also admitted that 

Kitabjan Bibi has share in the suit land.  

 

22. Section 58 of the Indian Evidence Act, 1872 lays down that 

admitted fact need not be proved. 

 

23. By way of making the aforesaid admission, PW6 has supported the 

case of defendants; as defendants have claimed that the suit land was 

reclaimed by Ekkabar Ali and that Defendant No. 1 was settled in the 

schedule “Kha" land. It is also found that DW1 stated in his 

examination in chief that Kitabjan Bibi was settled in schedule “kha” 



land by her father Ekkabar Ali about 40/50 years ago and then she is 

living with her family in schedule “kha” land.   

 

24. It is also found that the plaintiffs could not rebut the same by way of 

cross examination of DW1. 

 

25. At this stage I would like to go through the judgment passed by our 

Apex Court. Hon’ble Supreme court in “Smt. Sawarni V Smt. Inder 

Kaur & Others [1996 (6) SCC 223]”, held that mutation of a 

property in the revenue record does not create or extinguish title nor 

has it any presumptive value on title. 

26. Moreover unless the annual patta or the periodic patta in the name of 

Late Abdul Khaleque, as claimed by the plaintiffs, are submitted; the 

Gaon Burah certificate or the land holding certificate in the name of 

Abdul Khaleque cannot be considered for holding the presumption 

that annual patta or the periodic patta was issued in the name of Late 

Abdul Khaleque. 

27. Under the fact and circumstances of the instant case, I am of the 

opinion that the as the burden lies upon the plaintiffs to prove the fact 

as mentioned in the plaint and as the plaintiffs have not submitted 

any of the valid document for the proof of the facts mentioned in his 

plaint, there is no material on the record which supports the right, 

title and interest of the plaintiffs over the suit land. Hence issue no. 3 

is decided in negative, against the plaintiffs. 

 

28. ISSUE NO. 4:  Under the fact and circumstance of the instant case 

and as plaintiffs has fail to prove their right title and interest over the 

suit land; and as PW6 Amiruddin admitted that Ekkabar Ali reclaimed 

the suit land and that Kitabjan Bibi has share in the suit land; I am of 

the opinion that the defendants are not liable to be ejected from the 

suit land.  Hence issue no. 3 is decided in negative, against the 

plaintiffs. 

 

 



29. ISSUE NO. 1 & 2:  This issues are inter related and hence taken 

together for discussion. 

30. Taking into consideration of the above mentioned facts of the instant 

case, as the plaintiffs have failed to prove their right, title and interest 

over the suit land by adducing some valid document, I am of the 

opinion that there is no cause of action for the suit and hence the suit 

is not maintainable in the present form. Accordingly issue no. 1 & 2 

are decided in negative, against the plaintiffs. 

 

31. ISSUE NO. 5. In view of the discussions made above and the 

decisions reached in the foregoing issues, the plaintiff is not entitled 

to any relief in the instant suit. Hence issue no. 5 is decided in 

negative, against the plaintiffs. 

ORDER 

32. In view of the discussions made above and the decisions reached 

in the foregoing issues, the suit of the plaintiffs is dismissed on 

contest against Defendant No.1, 2 and 3 and the suit of the 

plaintiffs is dismissed ex parte against Defendant No. 4 namely 

Harmuj Ali, Defendant No.5 Alam Shaikh, Defendant No.6 Jalal 

Shaikh, Defendant No.7 Maleka Begum, Defendant No.8 Md. 

Jamaluddin, Defendant No 9 Hajera Begum, Defendant No11 

Gajibur Rahman, Defendant No.12 Kalu sheikh, Defendant No14 

Akia Begum and Defendant No16 Julu shikh with cost. 

 

33. Prepare decree accordingly. 

Given under my hand and the seal of this court, on this the 22nd day of  

March, 2016, At Udalguri. 

 

N.C.BHUYAN 

Munsiff, Udalguri  

 

 



 

 

 

 

 

 

 

APPENDIX 

 

A) Plaintiff’s Exhibits: 

Ext. 1 – Copy of the Jamabandi of a plot of land covered by Periodic  

Patta No. 41 and dag No. 103 and 104, of Kachariveti tup under   

Orang Mouza in the District of Udalguri 

Ext.2- – Copy of the Jamabandi of a plot of land covered by Periodic      

   Patta No. 41 and dag No. 103 and 104, of Kachariveti tup under  

   Orang Mouza in the District of Udalguri 

Ext. -3 – Land Holding Certificate of Mazbat Revenue Circle in the name of 

Abdul Khaleque 

          Ext.4 -  land Revenue Payment Receipt 

    Ext.5 – Certificate of Laat  Gaoburha in the name of Abdul Khaleque 

 

B) Defendant’s Exhibits: 

Ext. A – Copy of Jamabandi of a plot of land covered by Periodic  patta    

 No. 41 and dag No. 103 and 104, of Kachariveti tup under Orang        

Mouza in the District of Udalguri 

Ext. B – Certificate of Mouzadar of Orang Mouza as to the Payment of 

land Revenue  

 

C) Plaintiff’s Witnesses: 



(i) PW 1-Mazibur Rahman 

(ii) PW 2- Hamidur Rahman 

(iii) PW 3-  Johura Khatoon 

(iv) PW 4-  Hanif Ali 

(v) PW 5-  Nur Islam 

(vi) PW 5(A) – Sahed Ali 

(vii) PW6- Amir Ali 

 

D) Defendant’s Witnesses: 

DW 1 – Rafiqul Islam 

 

 

 

N.C.BHUYAN 

Munsiff 

Udalguri  

 

 

 

 

 

 

 

 

 


